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No. 11,430 

STATEMENT OF QUESTIONS PRESENTED 


1. The first question is whether the District Court 
properly construed Paragraph 5 of the agreement of 
March 13, 1944, which reads: 

“In the event if for any reason the said parties shall 
have any temporary or other differences and shall be 
separated, temporarily or otherwise, then said parties 
do agree that each shall share equally with the other 
one-half of all proceeds, incomes and other properties 
received by them”. 

to mean that the real estate owned by the parties as ten¬ 
ants by the entireties should be partitioned and sold by 
trustees, w'here no divorce was involved and the parties 
were still married but separated. 

2. The second question is whether the District Court 
erred in not construing Paragraph 5 of the agreement to 
mean that the parties would share equally their earnings, 
income and the net proceeds of the properties owned by 
them upon separation. 

3. The third question is did the appellee, who was in 
default by his breach of said agreement, have the right 
to obtain relief from the Court against the appellant, who 
had fully complied with all requirements on her part 
under said agreement. 
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In The 


Hmteii States ffimtrt of Appeals 

Fob the District of Columbia Cibcuit 


No. 11,430 


Mathilda Fiobavanti, Appellant 
v. 

Quibino Fiobavanti, Appellee 


Appeal from Judgment of United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment by the United 
States District Court for the District of Columbia wherein 
said Court granted a summary judgment to the appellee, 
defendant below, ordering partition and sale of real prop¬ 
erty owned by the parties as tenants by the entirety. Ap¬ 
pellant, plaintiff below, filed a Complaint in the United 
States District Court, seeking maintenance, accounting, 
money judgment and other relief, to which Complaint 
appellee filed an Answer and Counterclaim. Both parties 
being residents of the District of Columbia, jurisdiction 
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of the United States District Court was maintained under 
Title 11 D. C. Code, 1940 Section, 306. 

This Court has jurisdiction of the appeal from the 
judgment of the District Court pursuant to 28 USC 1291. 

STATEMENT OF THE CASE 

On February 27,1951, appellant, plaintiff below, brought 
an action in the District Court for maintenance, account¬ 
ing and money judgment and other relief. (J. A. 2) 
Part of the relief requested was for a money judgment 
for one-half (*4) of the earnings of the appellant, plain¬ 
tiff below, and for a one-half (*£) share of the rental in¬ 
come from the properties owned by the parties as tenants 
by the entireties, based upon an agreement between the 
parties dated March 13, 1944. (J. A. 4, 5). In said 

agreement the parties to this action, who were then en¬ 
gaged in litigation between them, agreed to reconcile their 
differences and stated that they ‘ ‘desired to do all things 
necessary in contemplation of a continuance of a happy 
married life.’ 7 (J. A. 6). The pertinent paragraphs 

of said agreement provided as follow’s: (J. A. 6). 

“. . . 2. The said parties agree that all property and 
assets belonging to either of them shall be 
conveyed in such fashion as to result in a 
tenancy by the entireties and joint owner¬ 
ship in both. 

3. The said parties agree that they will execute 
a joint irrevocable will devising each to the 
other all property owned by them or in w’hich 
they have any interest at the time of their 
death. 

4. The husband agrees that he will designate the 
wife as irrevocable beneficiary on all insur¬ 
ance policies. 

5. In the event if for any reason the said parties 
shall have any temporary or other differences 
and shall be separated, temporarily, or other- 
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wise, then said parties do agree that each shall 
share equally with the other one-half of all 
proceeds, incomes and other properties re¬ 
ceived by them. . . (Underlining supplied) 

The Complaint filed in the District Court, stated that 
in a previous suit (Civil Action 4568-48) wherein the 
same parties were involved said agreement was the sub¬ 
ject of litigation. In that suit, appellee attempted to have 
said agreement set aside, whereupon the District Court 
confirmed and ratified said agreement as being a valid 
and binding contract between the parties. The Complaint 
further alleged that in the prior case the court had found 
defendant had failed to perform his part of the agree¬ 
ment regarding the insurance. (J. A. 2, 3). 

The Complaint alleged further that the parties lived 
together as man and wife until October, 1948, when the 
defendant deserted the plaintiff; that since such time, the 
parties have been separated and the defendant had earned 
the sum of approximately $130.00 weekly and had failed 
and refused to deliver to the plaintiff, although often 
requested, one-half of such sum in accordance with the 
agreement of 1944. (J. A. 3). 

The Complaint sought a judgment in favor of plaintiff 
constituting one-half of the income owed plaintiff in 
accordance with Paragraph 5 of said agreement. (J. A. 
5). She further sought to require the defendant to 
execute the necessary papers or have a trustee appointed 
for the purpose of having the plaintiff become the ir¬ 
revocable beneficiary of the insurance policies set forth in 
said agreement. (J. A. 5). 

In the Answer and Counterclaim the defendant denied 
that he had deserted the plaintiff but alleged that as a 
result of her wrongful conduct he was forced to seek 
separate living quarters in the basement of their home. 
Defendant admitted that he and the plaintiff had not lived 
together as man and wife since October, 1948. (J. A. 7). 
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The appellee, defendant below, in the Answer and Coun¬ 
terclaim maintained that such agreement required the in¬ 
terpretation under Paragraph 5 that the jointly owned 
property be partitioned, sold and the proceeds be divided 
between said parties and that receivers be appointed for 
said purposes. (J. A. 12). 

Issue having been joined, appellant and appellee filed 
motions for summary judgment for the interpretation of 
Paragraph 5 of said agreement. (J. A. 15, 16). Where¬ 
upon, the District Court below, in a final judgment, denied 
the appellant’s motion to share the earnings and rentals of 
the property and granted the motion of appellee for parti¬ 
tion and sale of the real property held by the parties as 
tenants by the entireties and ordered the appointment of 
trustees to execute the sale. Appellant filed notice of 
appeal from aforesaid judgment regarding partition of 
all the realty owned by the parties, as tenants by the 
entireties. 


STATEMENT OF POINTS 

1. The District Court erred in granting a judgment 
for partition of the capital assets of the parties, consist¬ 
ing of real estate held as tenants by the entireties, by 
erroneously interpretating the meaning of “each shall 
share equally with the other one-half of all proceeds, 
incomes and other properties received by them” in Para¬ 
graph 5 of the agreement of March 13, 1944. 

2. The District Court erred in denying the motion for 
summary judgment of appellant requesting that the inter¬ 
pretation of Paragraph 5 of the agreement of March 13, 
1944 required a division of the earnings of the parties 
and rentals and income from the properties held as ten¬ 
ants bv the entireties. 

3. The District Court erred in granting appellee a 
summary judgment, thereby enforcing an agreement 
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which appellee had breached by his refusal to execute 
the assignment of insurance policies in accordance with 
Paragraph 4 of said agreement. 

SUMMARY OF ARGUMENT 

1. This case was decided below on a record composed 
solely of pleadings and exhibits without oral testimony 
and without any issue of fact being raised. Therefore, 
this Court is as well qualified as the District Court to 
decide the issues of law which are the only matters in¬ 
volved herein. There is no occasion here for deference 
to the superior opportunity of the trial court to appraise 
the credibility of witnesses. 

2. The summary judgment was erroneously granted. 
The District Court erred in construing Paragraph 5 of 
the agreement of March 13, 1944, to mean a division of 
the real estate owned as tenants by the entireties. The 
whole tenor and purpose of the agreement was to create 
a unity of ownership to prevent the sale and partition of 
the real estate, which was the only capital asset of the 
parties. 

3. The parties, by the agreement of March 13, 1944, 
did not intend division of the capital assets in the event 
of separation. It is obviously erroneous to hold that 
where the parties provided for the sharing of “income” 
and “proceeds”, which are derived from the property, 
that such meant division of the property itself. Such a 
construction would make it impossible to carry out the 
provisions of the agreement. The words “other prop¬ 
erty” could not possibly mean the same property owned 
by the parties on March 13,1944. 

4. The District Court erred in denying the motion for 
summary judgment of appellant which requested the 
Court to require a sharing of the earnings of the parties 
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and sharing of the rentals of the property within the 
meaning of Paragraph 5 of the agreement. The agree¬ 
ment specifically provided for sharing of the income and 
proceeds and any other properties received by the parties. 
The request of the appellant was in all respects in accord¬ 
ance with the provisions of the agreement and the judg¬ 
ment in her favor should have been granted. 

5. The District Court erred in granting the appellee’s 
motion for summary judgment where the appellee "was 
himself in default of the agreement by his refusal to 
properly execute the insurance policies as required under 
Paragraph 4 of the agreement of March 13, 1944. 

ARGUMENT 

I. 

Where the Judgment Below Was Based Upon Undisputed 
Facts and Exhibits the “Clearly Erroneous” Rule Does 
Not Govern. 

It should be noted at the outset that the judgment 
below was rendered on the basis of pleadings and ex¬ 
hibits. No issue of fact was either raised or resolved. 
Both motions for summary judgment indicate that there 
was no issue of facts. As a result there is no occasion 
for this Court to apply Rule 52(a) of the Federal Rules 
of Civil Procedure which provides that 

“Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the op¬ 
portunity of the trial court to judge of the credibility 
of the witnesses.” 

The inapplicability of this rule under circumstances 
such as are involved in this case was discussed by this 
Court in Perry v. Perry, 88 U. S. App. D.C. 337, 338, 190 
F2d 001, 602 (1951), quoting from United States v. Gyp¬ 
sum Co., 333 U. S. 364, 395 (194S) and Orvis v. Higgins, 
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180 F2d 537, 539 (2 Cir., 1950). Thus the Court there 
stated, “The Court is not confronted here with a decision 
based upon a weighing of the ‘candor and credibility of 
witnesses’ * * * ‘We may ignore the trial judge’s finding 
and substitute our own * * * if the trial judge’s finding 
must rest exclusively on the written evidence or the un¬ 
disputed facts, so that his evaluation of credibility has 
no significance.” 

Since the questions below were purely legal in nature 
—viz., whether the agreement dated March 13, 1944 
should be construed to permit the division of the real 
estate owned by the parties as tenants by the entireties 
—this Court is as well qualified as the trial court to pass 
upon this issue. The scope of its review is in no way 
restricted by rules of deference established or situations 
where factual issues have been in conflict. The interpre¬ 
tation here involved is of a contract between the parties. 

n. 

The Summary Judgment Was Erroneously Granted and 
the District Court Erred in Construing the Words 
“Share Equally * * * All Income” and “Proceeds” 
and In Interpreting Paragraph 5 of the Agree¬ 
ment of March 13, 1944 to Mean a Partition and 
Sale of the Real Property of the Parties, Held as 
Tenants by Entireties, Where No Divorce Was In¬ 
volved. 

With a desire to do all things necessary in contempla¬ 
tion of a continuance of a happy married life, the parties, 
on March 13, 1944, entered an agreement for the purpose 
of reconciling their differences. Said agreement is the 
subject matter of the present litigation. 

Thereafter, the parties had differences and became sep¬ 
arated in October of 1948. The appellee, defendant be¬ 
low, brought a prior action in the District Court, being 
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Civil Action 456S-4S to set aside the agreement and 
seeking other relief. The Court, in Civil Action No. 
4568-48 held that such agreement was a “complete, valid 
and binding contract” between the parties and that the 
plaintiff husband was not entitled to a limited divorce. In 
the Judgment, the relief prayed by the plaintiff was 
denied and the Complaint dismissed. 

Specifically excepted in such Judgment and Finding of 
Fact was Paragraph 5 of the agreement, which is herein 
questioned, the Court below stating “that the construc¬ 
tion of the latter provision (Paragraph 5) of said agree¬ 
ment was not before this Court.” 

The appellant then filed this action on February 27, 
1951, requesting the interpretation of Paragraph 5 and 
setting forth that it contemplated the division of earnings 
of the parties and the rentals of the properties so that 
each would share equally with the other the net incomes 
and proceeds. 

In the instant case, the parties entered into an agree¬ 
ment, setting forth their respective rights and interests 
in the jointly held property. The Court below was called 
upon by motions of both parties to grant summary judg¬ 
ment construing the agreement dated March 13, 1944. 
The trial court determined, as a matter of law, that the 
agreement intended a partition of the real estate and 
not a sharing of the income or proceeds of the property. 
This Court must, therefore, examine the agreement of 
March 13, 1944 to determine the rights of the parties. 

The pleadings show that no limited or final divorce 
was granted. This court, therefore, must consider the 
action of the District Court in the light of the fact that 
the order requiring the partition and sale of the real 
estate held as tenants by the entirety was not rendered 
in connection with any divorce action. 
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In order to arrive at the intent of the parties in the 
framing of Paragraph 5 of the agreement, it is necessary 
to read this paragraph in context with the entire instru¬ 
ment. Paragraph 5 of said agreement reads as follows: 

“* * * 5. In the event if for any reason the said 
parties shall have any temporary or other differ¬ 
ences and shall be separated, temporarily or other¬ 
wise, then said parties do agree that each shall share 
equally with the other one-half of all proceeds, in¬ 
comes and other properties received by them.” 

An examination of the entire agreement clearly estab¬ 
lishes that the parties did not, under Paragraph 5, con¬ 
template a division of the jointly owned real estate. The 
tenor of the entire agreement is to create a unity of 
ownership. Paragraph 2 of said agreement requires 
that all property and assets of the parties be conveyed 
so as to create a tenancy by the entirety. 

Paragraph 3 of said agreement provides that the 
parties shall execute a joint irrevocable will devising 
each to the other all property owned by them or in which 
they have any interest at the time of their death. Para¬ 
graph 4 states that the wife shall be the irrevocable bene¬ 
ficiary on an insurance policy of the husband. All of 
these paragraphs clearly indicate that it was the inten¬ 
tion of the parties to hold their property jointly until 
death. This conclusion is strongly supported by the 
fact that these parties had separated on previous occa¬ 
sions. Even more conclusive support can be found in 
the very language of Paragraph 5. It states that the 
provisions of that Paragraph shall be applicable if “said 
parties shall have any temporary or other differences and 
shall be separated, temporarily , or otherwise.” (Italics 
supplied). This paragraph is, of course, equally applic¬ 
able whether the separation be temporary or permanent. 
It is wholly unlikely that the parties under this provision 
contemplated a complete partition of all of the real estate 
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held jointly in the event of a temporary separation, even 
though in such cases a reconciliation would ensue. When 
Paragraph 5 is considered in the light of the purposes 
of Paragraphs 2 and 3, which are designed to create a 
lasting unity of interest, and all are construed as part 
and parcel of the same instrument it must reasonably 
be concluded that Paragraph 5 contemplated a division 
of all earnings as ‘‘income” and all rentals as “proceeds” 
rather than the partition of all of their jointly held real 
estate whenever a temporary separation might occur, 
thus under such transitory circumstances destroying the 
manifest purposes of Paragraphs 2 and 3. 

Had the parties intended a division of jointly held 
property they would have so provided. It would have 
been very simple to provide that in the event of separa¬ 
tion, all real estate and other property held by the parties 
shall be partitioned, sold and the proceeds divided. 
Nothing in this paragraph refers to the sale of the real 
property already owned by the parties as of March 13, 
1944, and if the parties had intended a division of their 
real property certainly they would have made a refer¬ 
ence to such jointly owned property. It is significant that 
Paragraph 5 provided for a sharing of the “proceeds” 
and “income”. If this paragraph had contemplated the 
division of the property itself, there would have been 
no need for the provision for the sharing of income 
therefrom. 

In the case of Tendrich v. Tendrich .App. D.C., 

193 F2d 368, this Court stated: 

“The tenancy by entireties is essentially a joint ten¬ 
ancy', modified by the common-law theory that hus¬ 
band and wife are one person. We think we should 
recognize the obvious fact that persons, one of whom 
has divorced the other for cruelty', although the di¬ 
vorce is only a limited one, are not one person and 
that refusal to partition their property may inflict 
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an undeserved burden on the plaintiff, confer an un¬ 
deserved benefit on the defendant, and serve no 
useful purpose. ‘The interest of society * * * re¬ 
quires that the fact be recognized, and our common- 
law system does not require that its recognition await 
express legislative action’ but permits courts to deal 
with it by creating an exception to a rule they have 
themselves made. In our opinion, the Court that 
grants a limited divorce for cruelty may vn its dis¬ 
cretion provide for partition or sale of property held 
by ‘entireties’ (Underlining supplied.) 

Thus, in the Tendrich case, supra, this Court stated 
that a tenancy between tenants by the entireties may not 
be abrogated, except by the provisions of the D. C. Code, 
or by agreement of the parties or by the exception to the 
rule enunciated in the Tendrich case where a limited di¬ 
vorce is involved. 

In the case of Heath v. Heath, . App. D.C. 189 

F2d 697, the husband and wife entered into a separation 
agreement which provided in part that “the real estate 
being now jointly owned by the parties hereto shall here¬ 
after remain as the joint properties of the parties in 
joint tenancy”. Toward the latter part of the agreement 
it was further provided, that “the real estate shall remain 
in the joint names of the parties hereto and shall con¬ 
tinue to be jointly held and owned by them”. The wife 
later procured a decree of divorce from the husband in 
Florida. Subsequently the husband remarried and later 
died; thereupon his second wife brought an action to 
determine whether the divorce by the first wife terminated 
the tenancy by the entirety which had existed between 
the husband and his first wife. 

The Court held that the agreement which sought to 
preserve the estate originally created validly created a 
tenancy by the entirety. The Court stated: 

“If under the doctrine of the Settle case, supra, the 
law operates to make the estate originally conveyed 
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a tenancy by the entirety, it must be deemed to have 
accomplished the same result with any agreement 
which acts to preserve the estate originally created 
when, as here the same terms are used. This we feel 
was certainly the intention of Dr. Heath and the ap¬ 
pellee.” 

In that case although the husband remarried this Court 
held that the first wife was entitled to the property, under 
such agreement. 

It is submitted that the instant case is much stronger 
in that no divorce decree is involved. Moreover, the 
language of the agreement clearly creates a joint tenancy 
which the parties must have intended to last perma¬ 
nently. It is therefore necessary to look to the agree¬ 
ment between the parties to determine whether they ever 
intended partition of the real estate which they created 
into a joint tenancy by their agreement. 

It is submitted that Paragraph 5 has application only 
to the income and proceeds of the then owned properties 
and division of other properties received after March 13, 
1944, the date of the signing of the agreement. To hold 
otherwise would give retroactive effect to this entire 
paragraph. Such a construction would result in not 
only the division of all real property acquired prior to 
March 13, 1944, but also the division of all income and 
proceeds received by the parties prior to that date. Even 
if there was any basis for construing this Paragraph to 
provide for partition of real estate held jointly by the 
parties, nothing in this paragraph provides any basis for 
the construction that the parties intended to make this 
paragraph retroactive with respect to the real estate and 
prospective with respect to the income and proceeds. No 
real estate was acquired by the parties after March 13, 
1944. 

The District Court by requiring the partition and sale 
of the property is thereby creating personalty out of 
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the real estate. The action of the District Court was 
completely erroneous in this respect. It is submitted that 
if it is construed that the parties did intend a partition 
of the real estate that at most this could have meant only 
that the tenancy by entireties would be changed to ten¬ 
ancy in common. In such event, the wife would retain 
her dower interest in the property of the husband. To 
require that a wife release her dower right in property 
by joining in a deed on partition, is a direct violation of 
the Code provision, Title 30, Section 216, 1940 D. C. 
Code. There is no justification for the conversion of the 
real estate into personalty under the terms of the agree¬ 
ment of March 13, 1944 and on this additional ground, 
it is submitted the District Court erred. In this connec¬ 
tion, it should be noted also that the word used through¬ 
out the agreement is share equally and not divide, which 
clearly must have contemplated that the property would 
not be partitioned. 

It is submitted that it was the intention of the parties 
to convey the property in a joint tenancy so as not to 
create any future problem in their marriage and that it 
was finally determined for all time, regardless of whether 
there was a separation or not, that they would continue 
to own the property as tenants by the entireties with 
right of survivorship; that they would jointly share all 
earnings of the parties and all incomes of the properties, 
so that there would be no inducement on the part of 
either, by reason of the property or financial matters 
involved in the marriage, to create any further breach of 
the marital status. It was for this reason that the parties 
must have agreed to the irrevocable will ‘‘devising each 
to the other all property owned by them”, all of which 
■property had by virtue of the agreement been conveyed 
jointly by the agreement and then proceeded to add that 
any other property in which they had any interest at the 
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time of their death would likewise be included in the will, 
whether received by way of inheritance or otherwise. 

For the foregoing reasons, it is respectfully submitted 
that the intention of the parties was clearly not to parti¬ 
tion the real estate and that the District Court erred in 
ordering a partition and sale of the real estate. 

(a) The meaning of sharing of “income” cannot pos¬ 
sibly mean sale of the capital assets from which the “in¬ 
come” is derived. 

The result of the interpretation of Paragraph 5 by 
the District Court was to require the sale of the capital 
assets of the parties, namely all of their property. In 
arriving at such conclusion, it is submitted that the Court 
erred in construing that part of Paragraph 5 stating: 
“said parties agree that each shall share equally with 
the other one-half of all # # * incomes * * *”. The Court, 
in effect, said that the agreement to share income meant 
to eliminate income by dividing their capital. 

The word “income” is defined by Webster’s Twentieth 
Century Dictionary, unabridged, 1939 Edition, to mean: 

“That gain which proceeds from labor , business or 
property of any kind; the produce of a farm; the 
rent of houses; the proceeds of professional business; 
the profits of commerce or of occupation; the interest 
of money or stock in funds; revenue; salary; gener¬ 
ally applied to the gain of private persons ;as, the 
annual income of a gentleman.” (Italics supplied) 

So it has been held that money received from sales of 
property owned by the parties is principal and not in¬ 
come. Troost Ave. Cemetery v. U.S. 21 F2d 194, Birva- 
bik Mini no Co. v. US. 242 F. 9, and that income means 
profits to be earned. In re EUerton’s Est. 142 P.2d 724. 

It is well established law that a return of capital is 
not income. Duluth Superior Dredqimg Co. v. Comm, of 
Taxation. 217 Minn. 346 14 KW 2d 439 (443) 
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Referring to property in a document, “income” ordi¬ 
narily means returns from investments or earnings of 
property as distinguished from appreciations in value of 
the property or profits from buying and selling. In re 
Davis Estate, 171 P2d 463, 75 Cal. App. 2d 528. 

The word “ income ” it is submitted cannot possibly in¬ 
tend the sale of capital assets which were limited in this 
case to the property conveyed by the agreement of 1944, 
namely, the jointly owned real estate of the parties held 
as tenants by the entireties. The trial court by its action 
instead of sharim.g income, eliminated income by dispos¬ 
ing of the capital from which the said income was to be 
derived under the agreement. 

(b) The meaning of the words “sharing” of “pro¬ 
ceeds” cannot possibly mean the sale of the capital assets, 
the proceeds of which were agreed to be shared. 

Webster’s 20th Century Dictionary Unabridged, 1939 
Edition states that “share” means “to partake or enjoy 
with others; to seize and possess jointly or in common.” 

“To hold a portion; to obtain ones allotment”. “Syn.— 
partake, participate, apportion.” 

It has been held that “Proceeds” is a synonym for 
“income”. 

See: Furst & Thomas v. Elliott, 56 P. 2d 1064, 56 
Idaho 491 

Birmingham v. Lesan, 1 A 151, 77 Me. 494 
(497) 

Gibbs v. Barkley, 242 N. W. 462 (465) 

It is obvious that the “proceeds” contemplated in Para¬ 
graph 5 were the proceeds of rentals of the real estate 
and that the income contemplated the income outside of or 
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other than the proceeds of the jointly held property, 
namely, the earnings of the parties from any other source. 
The District Court instead of sharing the proceeds be¬ 
tween the parties, as stated in the agreement, has made 
such impossible by eliminating the source of the proceeds 
through partition of the jointly held property. It has, 
therefore, vitiated the agreement of the parties instead 
of enforcing it. 

(c) The sharing of “other properties” cannot possibly 
mean the same properties which the parties agreed to own 
as tenants by the entireties. 

The only conceivable basis for division of property of 
the parties and not the sharing of the income or proceeds 
thereof is predicated upon the term “other properties” in 
Paragraph 5; however, the District Court misconstrued 
this provision to mean not “other properties” but the 
“same properties” as were conveyed under the agree¬ 
ment. This is clearly erroneous. The record shows that no 
other properties were acquired by the parties since 1944 
and the only properties involved are those conveyed under 
the agreement of 1944. 

In Renu'ich v. Smith, 11 S. C. 294, 295, 307, the Court 
stated, with reference to a phrase in a wdll, “the rest 
and residue of my other property to be sold and divided 
in four equal parts among my aforesaid children; and if 
any of my daughters shall die without leaving children, 
their property hereby given to be divided into four equal 
parts”, that the words “hereby given” must be regarded 
as referring to that property which is directly disposed 
of under the residuary clause; that property is character¬ 
ized by the word other, which, when used in a residuary 
clause, naturally excludes all property which is the sub¬ 
ject of prior express devises in the preceding parts 
of the will. 
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It is clear that this is a sensible interpretation, namely, 
that other property certainly means property other than 
that which is the subject of prior express agreement. 
Therefore, the district court could not reasonably inter¬ 
pret the same property which was expressly conveyed by 
the parties in the agreement to be included within the 
term “other properties”. 

In Alt v. California Fig Syrup Co., 7 P.174 (175), 19 
Nev. 118, the Court interpreted “other property” as 
follows: 

“If conveyed at all, it is by the words ‘all the other 
property and other things’ but we are of the opinion 
that these words do not include and were not intended 
to include, the indebtedness, because, first, the instru¬ 
ment of conveyance carefully designates the particu¬ 
lar property conveyed, and so important a matter as 
this indebtedness would naturally have been men¬ 
tioned if the intention had been to transfer it, and, 
second, the rule of construction is that general ex¬ 
pressions of the nature of those quoted, used in con¬ 
nection with enumerated matters and things, are 
limited to matters and things of the same kind # * *” 

In Southern Ry. Co. v. Columbia Compress Co., 280 F. 
344(348), the words “other property” was limited in 
meaning not to include the property which was specifically 
enumerated. 

It is submitted that the trial court clearly erred in 
ruling that the sharing of the same properties could, as 
a matter of law, be interpreted to be divided under the 
words “other properties.” 


\ 
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III. 

The District Court Erred in Denying the Appellant’s 
Motion for Summary Judgment to Require the Shar¬ 
ing of the Earnings of the Parties and the Rentals 
Received From the Properties Owned by the Parties 
as Tenants by the Entireties. 

Either alternatively or cumulatively, the appellant 
urges that the District Court erred in denying her mo¬ 
tion for summary judgment. The appellant filed a mo¬ 
tion for summary judgment, requesting the District Court 
to require the appellee to pay one-half of his income (in¬ 
cluding earnings) and to require the payment to appel¬ 
lant of one-half of the rents or proceeds of the proper¬ 
ties owned by the parties. This motion was denied by 
the District Court. 

For the purpose of this argument appellant incorpo¬ 
rates all of the argument and authorities submitted above 
with reference to the request for reversal of the District 
Court’s judgment granting a division of the capital as¬ 
sets of the parties based upon the interpretation that 
“the parties do agree that each shall share equally with 
the other one-half of all proceeds, incomes and .other 
properties received by them.” 

If the word ‘‘income” means income above indicated by 
the authorities and not division of capital assets; if the 
word “proceeds” means proceeds of the properties owned 
by the parties and the word “other properties” does not 
include the properties conveyed by the agreement of 
iMarch 13, 1944, then, it is submitted that there is only a 
single answer to the proper interpretation of such para¬ 
graph, namely, that the parties intended that in the event 
of separation they would share equally with the other 
their earnings and the rentals of their properties and 
that in the event they should receive by inheritance or 
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otherwise “other properties” that such would be shared 
equally by them. It is submitted that such is the only 
reasonable construction of the agreement in question con¬ 
sidering the plain meaning of the words. It is, therefore, 
obvious that if the trial court erred in interpreting ‘in¬ 
come” and “proceeds” to mean division of capital assets 
then the only alternative w’ould be to grant the summary 
judgment of the appellant and require the sharing of “in¬ 
come” (earnings) and “proceeds” (rentals). 

It is submitted that the judgment below should be re¬ 
versed with instructions to the District Court to grant 
the appellant’s motion for summary judgment. 

IV. 

The District Court Erred in Enforcing the Provisions of 
the Agreement in Favor of Appellee Where Appellee 
Had Breached Said Agreement by His Refusal to 
Assign the Insurance Policies Required Under Para¬ 
graph 4 of Said Agreement. 

The rule is w r ell settled that where parties enter into 
an antenupital agreement, each must perform the terms 
and conditions of that agreement before he or she can 
claim the benefits to be derived therefrom. 29 A.L.R. 
191,. 26 Am.Jur. 891 Sec. 285. 

In the case of Becker v. Becker, 241 ILL. 423, 89NE 
737, it w T as held that the failure of a man to keep alive 
the insurance on his life will defeat his right to his wife’s 
property at her death, under an antenuptial agreement 
to the effect that each shall have the control of his or her 
own property during life, and that he shall keep alive a 
life insurance policy, the proceeds of which, together with 
her separate property, shall be hers if she survives him, 
and that her property shall go to him at her death, he 
surviving. 
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In Ryan v. Boston Letter Carriers Mutual Benefit 
Ass’n., 222 Mass. 237, 111 NE 2S1 there was a change by 
the husband, without the knowledge or consent of his 
wife, of the beneficiary in a mutual benefit certificate 
upon his life. The Court held it was a breach of his 
antenuptial contract to take out the beneficiary without 
knowledge or consent of his wife. 

In the instant case it is clear there was a breach of 
the agreement by the husband in refusing to assign the 
insurance policies to the wife as agreed in Paragraph 4 
of the agreement between the parties. The Complaint al¬ 
leges that the defendant did not perform his part of the 
agreement with respect to the insurance. On a motion 
for summary judgment this fact must be accepted as 
true. Under the circumstances, therefore, the appellee 
having failed to carry out the provisions of the agree¬ 
ment called for on his part, with respect to the insurance, 
could not claim benefits under Paragraph 5 of said agree¬ 
ment, to require a partition of the property. It is sub¬ 
mitted, therefore, that the District Court erred in grant¬ 
ing the appellee’s motion for summary judgment to par¬ 
tition and sell the property, where the appellee himself 
was in default of the agreement. 

CONCLUSION 

For the foregoing reasons and based upon the authori¬ 
ties cited herein, it is respectfully submitted that the 
summary judgment was erroneously granted and that 
the District Court erred in construing Paragraph 5 of 
the agreement to mean that the parties intended under 
the terms of that paragraph that if there were a tempo¬ 
rary separation the real property held by the parties 
under a tenancy by the entirety should be partitioned, 
thus rendering meaningless the provision for sharing 
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“equally all income and proceeds” from such property; 
that the District Court erred in failing to grant the ap¬ 
pellant’s motion for summary judgment, to require the 
appellee to share the proceeds and income from said 
property accruing in the form of earnings and rentals 
to which the appellant is entitled in accordance with said 
Paragraph 5 of the agreement; that in view of the ap¬ 
pellee’s failure to perform in accordance with the condi¬ 
tion of the agreement to properly designate the appellant 
as irrevocable beneficiary under certain insurance poli¬ 
cies held by the appellee that he was not entitled to any 
relief under that agreement. 

It is respectfully submitted, therefore, that the judg¬ 
ment of the District Court be reversed and the case re¬ 
manded with instructions to the court below to enter a 
judgment for appellant. 

Respectfully submitted, 

LUBAR, O’KEEFE, FRIEDLANDER 
& MELROD 

By 


Nathan M. Lubar 
and 


Leonard S. Melrod 

Attorneys for Appellant 
200 Woodward Bldg. 
RE: 3737 
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1 Filed Feb 12 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MATHILDA D. FIORAVANTI, 1418 Shepherd Street, 
X. W., Washington, D. C., Plaintiff 


v. 

QU1RINO FIORAVANTI, 1418 Shepherd Street, N. W., 
Washington, D. C., Defendant 
Civil Action No. 597-’51 

Complaint 

(For Maintenance, Accounting, Injunction and for 
Money Judgment Under Contract) 

The complaint of Mathilda D. Fioravanti respectfully 
shows to this Honorable Court as follows: 

1. That the parties hereto are citizens of the United 
States and residents of the District of Columbia. 

2. That plaintiff and defendant were lawfully married 
in April, 1937 in the District of Columbia; that they lived 
together as husband and wife in the District of Columbia 
until October, 1948, wiien defendant deserted the plaintiff 
and the parties became separated. No children have been 
born of said marriage. 

3. That on March 13, 1944, plaintiff and defendant en¬ 
tered into a certain agreement, a copy of which is attached 
hereto and made a part hereof and marked Exhibit A. 
Said agreement, among other things, required the defend¬ 
ant to join in executing the necessary papers to entitle 
the plaintiff to become the irrevocable beneficiary of cer¬ 
tain insurance policies which the defendant has failed and 
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refused to do. Said agreement further indicates that in 
the event of any separation between the parties that each 
of the parties shall share equally with the other one-half 
of all proceeds, incomes and other properties received by 
them. 

4. That in Civil Action 45G8-48 filed in this Court, said 
agreement was the subject of litigation in that de- 

2 fendant attempted to have said agreement set aside; 

that as a result of the judgment of this Court in 
said action, said agreement was confirmed and ratified 
as being in full force and effect and as a “valid and bind¬ 
ing contract between the parties”. In said judgment, the 
Court found further that the defendant did not perform 
his part of the agreement with respect to the insurance. 

5. That said judgment further found that the parties 
lived together as man and wife until October, 194S. Since 
such time, the parties have been separated and the defend¬ 
ant has earned the sum of approximately $130.00 weekly 
and has failed and refused to deliver to the plaintiff, al¬ 
though often requested, one-half of such sum in accord¬ 
ance with the agreement of 1944. During a portion of 
this time, namely from August 23, 1949, until December, 
1950, the defendant was required by court order to con¬ 
tribute the sum of $75.00 monthly to the plaintiff as main¬ 
tenance which sum was taken from the proceeds of the 
income of the parties from the real estate owned jointly 
by them as tenants by the entirety. The Court in Civil 
Action 4568-48 did not determine the meaning of para¬ 
graph 5 of said agreement. Plaintiff avers that said para¬ 
graph 5 clearly contemplates that one-half of the income 
from the property owned by the parties and one-half of 
all other income including the salary of the defendant 
were therein agreed to be equally divided between them 
and that plaintiff is entitled to same. 
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6. That said judgment discontinued the maintenance 
pendente lite which had been granted as of August 23, 
1949 in said action without prejudice. Prior to the time 
of said judgment, the plaintiff had been receiving the sum 
of $75.00 monthly by the order of court aforesaid and 
approximately the sum of $75.00 monthly from the pro¬ 
ceeds of the property owned jointly by the parties. Since 
the time of such judgment, the moneys received monthly 
by the plaintiff as a result of various expenses owed by 
the parties has dwindled down to a point where at the 
present time the plaintiff is unable to obtain any income 
whatsoever for herself for use for necessaries. There is 

owing jointly by the parties which is chargeable 
3 against the joint income of both approximately $1,- 
000.00 consisting of income and real estate taxes and 
other expenses attributable to the operation of the proper¬ 
ties belonging to the parties. In addition, the plaintiff 
has become indebted for counsel fees and other expenses 
in considerable amounts. The property owned by the 
parties is in their joint names and the receivership -which 
was set up by the court in the aforesaid civil action has 
been continued so that plaintiff has no means whatsoever 
of obtaining funds from the properties for her necessi¬ 
ties. Plaintiff is unable to work physically and has been 
only a housewife and not employed during the past ten 
years. 

7. Defendant has failed and refused to make anv 

•/ 

effort to give to the plaintiff any support whatsoever 
and plaintiff is wholly dependent upon this court to ob¬ 
tain for her some maintenance pending the determination 
of plaintiff’s legal rights with respect to said agreement. 

WHEREFORE, THE PREMISES CONSIDERED, 
plaintiff prays: 

1. That the defendant be required to give to the 
plaintiff maintenance both pendente lite and permanently. 
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2. That a judgment be granted in favor of the plain¬ 
tiff in the sum of $4,030.00 constituting one-half of the 
income owed by the defendant to the plaintiff in accord¬ 
ance with paragraph 5 of said agreement. 

3. That the defendant be required to execute the 
necessary papers or that this Court appoint a trustee for 
such purpose so that the plaintiff shall become the irre¬ 
vocable beneficiary of the insurance policies set forth in 
said agreement. 

4. And for such other and further relief as the nature 
of this cause shall require. 

/s/ Mathilda D. Fioravanti 
Mathilda D. Fioravanti 

DISTRICT OF COLUMBIA, ss: 

Mathilda D. Fioravanti, being first duly sworn under 
oath, deposes and says that she has read the foregoing 
Complaint and knows the contents thereof, and the mat¬ 
ters and things set forth therein as being based 
4 upon her own knowledge are true, and those mat¬ 
ters and things set forth therein as being based 
upon information and belief, she verily believes to be 
true. 

/s/ Mathilda D. Fioravanti 
Mathilda D. Fioravanti 

Subscribed and sworn to before me this 5th day of 
February, 1951. 

/s/ Marie K. Milburn 

Notary Public, D. C. 

• • • • 






6 A 


5 Filed Feb 12 1951 Harry M. Hull, Clerk 
PLAINTIFF’S EXHIBIT A 
Agreement 

This agreement made by and between Quirino Fiora- 
vanti, hereinafter called husband, and Mathilda D. Fiora- 
vanti, hereinafter called wife. 

WITNESSETH: 

WHEREAS the said parties have had certain differ¬ 
ences between them which resulted in the filing of a 
Civil Action numbered 22, 506 in the District Court of 
the United States for the District of Columbia, and 

WHEREAS the said parties have reconciled their dif¬ 
ferences and desire to do all things necessary in con¬ 
templation of a continuance of a happy married life, 

NOW, THEREFORE, the said parties do herewith 
agree as follows: 

1. That the said parties will have a formal ceremony 
of marriage which will adjust any differences they have 
heretofore had as to the question of marriage, the said 
parties agreeing that they have been married by common 
law since April, 1937. 

2. The said parties agree that all property and assets 
belonging to either of them shall be conveyed in such 
fashion as to result in a tenancy by the entireties and 
joint ownership in both. 

3. The said parties agree that they will execute a 
joint irrevocable will devising each to the other all prop¬ 
erty owned by them or in which they have any interest 
at the time of their death. 









4. The husband agrees that he will designate the wife 
as irrevocable beneficiary on all insurance policies. 

5. In the event if for any reason the said parties shall 
have any temporary or other differences and shall be 
separated, temporarily or otherwise, then said parties 
do agree that each shall share equally with the other 
one-half of all proceeds, incomes and other properties 
received by them. 

6 IN WITNESS WHEREOF the said parties have 
hereunto subscribed their hands and seals this 13th 

day of March, 1944. 

/s/ Quirino Fioravanti 
/s/ ^Mathilda D. Fioravanti 

Witness: 

/s/ Harry J. Harth 
/s/ Nathan M. Lubar 

• • • * 

7 Filed Mar 21 1951 Harry M. Hull, Clerk 

Answer and Counterclaim 

The answer of the defendant Quirino Fioravanti re¬ 
spectfully shows: 

1. He admits the allegations of paragraph 1. 

2. He denies that he deserted plaintiff, but on the 
contrary states that by reason of her wrongful conduct 
he was forced to seek separate living quarters in the 
basement of the home where they lived, and which he 
owned prior to his marriage. He admits that they have 
not lived together as man and wife since October, 1948. 

3. He admits that on March 13, 1944, a certain agree¬ 
ment was entered into between said parties in writing a 
copy of which is attached to the complaint and he states 
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that in accordance with the findings in Civil Action 
4568-4S, “for all legal purposes the contract has been 
executed, save as to the provision relating to division of 
property on separation of the parties.” 

4. Defendant says that paragraph 5 of said agree¬ 
ment provides as follows: 

“5. In the event if for any reason the said parties 
shall have any temporary or other differences and shall 
be separated temporarily or otherwise, the said parties 
do agree that each shall share equally with the other 
one-half of all proceeds, incomes and other properties re¬ 
ceived by them.” 

Defendant says that this wording was phrased by 
plaintiff’s attorney and that this defendant understood 
it to mean that in the event the reconciliation contem¬ 
plated by the agreement did not succeed, that then the 
parties hereto would divide equally with the other one- 
half of all proceeds of the property, its income as well 
as any other properties received or acquired by them 
subsequent to the date of said agreement. Salaries 
8 and earnings were not specified in the agreement 
and it was never contemplated that in the event 
the reconciliation failed and they became separated that 
the defendant would be required to continue in joint 
ownership of said real estate with the plaintiff and not 
be entitled to share equally with her in the end division 
of their properties. He further says that the strained 
construction of said language which plaintiff now seeks 
to impose upon said agreement is unconscionable, un¬ 
reasonable, inequitable and illegal. At the time of enter¬ 
ing into said contract, this defendant in an honest effort 
to avoid marital disagreement and to make his married 
life a happy one turned over to plaintiff as joint owner a 
half interest in real estate 3114 14th Street, N. W., 
Washington, D. C. and 1418 Shepherd Street, N. W. and 



plaintiff placed in joint ownership only an equity of 
about $2,000 in a house at 1S06 Chilton Street, Baltimore, 
Maryland. During their marriage, this defendant ac¬ 
quired and placed in joint names seventeen acres im¬ 
proved by a cottage in Orkwav Springs, Virginia. All of 
said real estate is free of encumbrances by reason of the 
fact that since the agreement of March 13, 1944, he has 
used his accumulated savings, earnings and other invest¬ 
ments to clear said real estate of encumbrances. After 
said agreement of March 13, 1944 was made this de¬ 
fendant permitted the plaintiff to collect all the rentals of 
said real estate and turned over to her also practically 
all of his weekly earnings in order to accumulate funds 
in their joint names to pay off the encumbrances on said 
real estate and build a fund of savings and property 
for his and their future security. Plaintiff collected 
these funds and income from 1937 until the appointment 
of receivers to collect the rentals by order of this Court 
in Civil Action No. 4568-48 on June 20, 1949. Plaintiff 
consistently refused to give this defendant any account¬ 
ing of what she was doing with the proceeds collected 
by her, although repeatedly requested to do so without 
avail and in September, 194S defendant discovered that 
she was not depositing the income in their joint accounts 
and had in fact withdrawn even the balance that re¬ 
mained in their joint accounts, whereupon on November 
6, 1948, he filed Civil Action No. 4568-48 for a limited 
divorce accounting and receivership, and on the trial of 
that action, for the first time, plaintiff produced alleged 
records showing her receipts and disbursements 
9 which she had had audited by an accountant of her 
selection and which accountant testified he had pre¬ 
pared her account from figures she had submitted, many 
of which were not supported by vouchers or proof. Said 
account as prepared by her auditors shows that for the 
years from January 1, 1944 to July 1, 1949, she had 
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actually collected $43,332.79 and she had expended ex¬ 
actly that same amount over said period. Said figures 
further showed that her actual expenditures over said 
period for payments on the real estate mortgages, real 
estate taxes, interest, income taxes and repairs amounted 
to about $10,000, so that over a period of four and one- 
half years she had in her possession a net of over $32,000, 
for which no proper accounting has been made. De¬ 
fendant further says that their living expenses were very 
moderate and frugal and that defendant believes and 
avers upon information and belief that said plaintiff still 
has substantial funds which she has secreted out of the 
life'ime earnings of this defendant. Accordingly, since 
the alleged accounting was not furnished defendant until 
the actual trial had commenced, with no opportunity to 
check the figures beforehand, the trial court permitted 
defendant without prejudice to withdraw his prayer for 
an accounting at that time, and this defendant accord¬ 
ingly prays said accounting herein. 

5. Defendant admits that the parties have not lived 
together since October, 194S, and that from August 23, 
1949 until December, 1950, he was required by the Court 
order to pay $75 monthly to plaintiff as maintenance 
pendente lite and admits that pursuant to the final judg¬ 
ment in the previous action, he has not been required to 
pay anv further maintenance to plaintiff. He denies the 
conclusion in said paragraph attempting to interpret 
paragraph 5 of said agreement and denies that said in¬ 
terpretation is correct for the reasons hereinabove and 
hereinafter set forth. 

0. A^svering this paragraph, defendant admits that 
5-n fhn ^r»ni -indornent entered in the previous action on 
"NTovemhor ,9. 1950. the Court after trial, refused to award 
plaintiff any alimony, although plaintiff then as now 
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claimed she was unable to work and was under 
10 medical care, and had no other income except her 
share of the proceeds of rentals. The Court in 
that proceeding entered judgment discontinuing alimony 
and denying permanent maintenance, ‘‘without prejudice 
to defendant to apply to this Court for maintenance 
should a change in the facts warrant such relief”. De¬ 
fendant says that the circumstances of the parties is 
exactly the same as existing at that time, four months 
ago, and that there is no basis in law or equity to re¬ 
quire this defendant to contribute any separate mainte¬ 
nance to the plaintiff. The Court in the prior proceeding 
announced as follows: 

“THE COURT (KEECH, J.): I am with great re¬ 
luctance going to dismiss this complaint. I feel that I 
am bound to do it on the evidence in this case. I cer¬ 
tainly do recognize the harassment which this man has 
been subjected to, but it is the degree of the evidence, 
rather than anything else, which causes me to do what 
I am doing. I will dismiss the plaintiff’s complaint which 
relates to cruelty.” 

He denies that plaintiff is unable to work physically, 
but says that she was employed prior to her marriage 
and has since taken a course and holds a license to 
operate a beauty parlor, but she is deliberately avoiding 
employment to further harrass this defendant and live 
upon his earnings. Defendant is sixty-one years of age 
and is forced to work from 7:30 a.m. to 4 p.m., eight 
hours each day in order to earn a livelihood since he 
has been deprived of any savings and financial security 
by the conduct of the plaintiff as hereinabove set forth. 
Each evening he returns to a basement room in his own 
home to constant harrassment by plaintiff and his own 
health is precarious and he has been advised by his 
physician under whose care he has been, that he should 
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retire because of his health and have as much mental 
and physical rest as he possibly can as he is suffering 
from hyper-tension, which may result in a cerebral hem¬ 
orrhage with all its consequences. Should he be forced 
to stop working, he has no means accumulated to take 
care of his illness and has continued work because of his 
present financial instability due to the conduct of plain¬ 
tiff. The aggravation, harrassment practiced on him by 
plaintiff is now taking its toll in his own physical ill 
health. 

7. Answering this paragraph, defendant says that 
plaintiff is still collecting the rentals of $150 per month 
from roomers in the Shepherd Street house and of 

$77.50 from the Baltimore property and $200 per 
11 month from the 14th Street property or a total of 

$427.50 per month, which should be paid to the 
receivers for disposition, but which she has been ap¬ 
parently collecting since the final judgment in the pre¬ 
vious litigation so that the co-receiver appointed to rep¬ 
resent this defendant has not had any accounting of said 
rental incomes for the past several months. Defendant 
further says that plaintiff failed to pay income taxes and 
other carrying charges of said real estate with the funds 
she collected while handling said properties and tax 
liens are now filed bv reason of her default. 

8. By reason of the premises this defendant prays that 
the complaint herein for maintenance be dismissed, and 
that the prayers of the complaint for the other relief 
prayed be denied. 

9. By way of counterclaim this defendant prays that 
pursuant to the provisions of paragraph 5 of the said 
agreement the jointly owned property be partitioned, sold 
and the proceeds divided between said parties, that re¬ 
ceivers be appointed for said purpose, and that plaintiff 
be required to account to defendant for the incomes here- 
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tofore collected by her from said properties, and that this 
defendant recover judgment against her for such sum as 
may be found due him, and for such other relief as the 
nature of the case may require. 

/s/ Quirino Fioravanti 
Quirino Fioravanti 

DISTRICT OF COLUMBIA, ss: 

Quirino Fioravanti, being first duly sworn under oath, 
deposes and says that he has read the foregoing Answer 
and knows the contents thereof, and the matters and 
things set forth therein as being based upon his own 
knowledge are true, and those matters and things set 
forth therein as being based upon information and belief, 
he verily believes to be true. 

/s/ Quirino Fioravanti 
Quirino Fioravanti 

Subscribed and sworn to before me this 20th day of 
March, 1951. 

/s/ Irene D. Stolman 

Notarv Public, D. C. 

V 7 


13 Filed Jun 1 1951 Harry M. Hull, Clerk 
Order For Alimony Pendente Lite 

Upon consideration of the motion filed by plaintiff for 
alimony pendente lite and it appearing to the Court from 
the record and the statements of counsel that there has 
been a change in the situation of the plaintiff and that 
she is entitled to alimony pendente lite, it is by the Court 
this 1st day of June, 1951, 

ADJUDGED, ORDERED and DECREED, That the 
defendant, Quirino Fioravanti, be and he hereby is or- 
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dered to pay to the plaintiff as alimony pendente lite for 
her support and maintenance the sum of Thirty-seven 
Dollars and Fifty Cents ($37.50) per week beginning on 
the second dav of June, 1951 and each and everv Satur- 
day thereafter until further order of this Court. 

/s/ Charles F. McLaughlin 

Judge 

i i • • 

14 Filed Nov 29 1951 Harry M. Hull, Clerk 
Answer to Counter-Claim 

Answering the counter-claim of the defendant as set 
forth in paragraph 9 of the answer to defendant, plaintiff 
denies that the provisions of paragraph 5 of the agree¬ 
ment of the parties allows partitioning of the property, 
but avers that said paragraph requires the division of 
incomes or proceeds from properties now under or there¬ 
after obtained to be equally divided between the parties. 

Further answering said counter-claim plaintiff avers 
that the accounting requested has already been made in 
a prior hearing, and that the claim for relief was with¬ 
drawn after the evidence of plaintiff was produced by 
certified accountants of the statement of all of the income 
and proceeds. By way of further defense to said counter¬ 
claim, plaintiff submits that the statute of limitations is 
specifically pleaded in that the averments are endeavoring 
to go back some 13 or 14 years. 

By way of further defense laches as to said claim is 
asserted. 

By way of further defense plaintiff states that the de¬ 
fendant is estopped from setting forth such claim by his 
own actions and participation in the expenditure of the 
proceeds by his full knowledge through income tax re- 
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turns and all of the income and proceeds, which informa¬ 
tion defendant averred was true under oath. 

Plaintiff avers that said counter-claim does not state a 
cause of action. 

/s/ Mathilda Fioravanti 
Mathilda Fioravanti 

15 DISTRICT OF COLUMBIA: SS 

Mathilda Fioravanti, being first duly sworn under 
oath, deposes and says that she has read the Answer to 
Counter-Claim and notes the answer thereof, and the 
matters and information set forth therein she verily be¬ 
lieves to be true. 

/s/ Mathilda Fioravanti 
Mathilda Fioravanti 

Subscribed and sworn to before me this 28th day of 
November, 1951. 

/s/ Anne Burke 

Notary Public, D.C. 

• • • • 

16 Filed Jan 16 1952 Harry M. Hull, Clerk 

Motion For Summary Judgment 

Comes now the defendant, QUIRINO FIORAVANTI, 
by his attorneys, and moves this Honorable Court under 
Rule 56, Federal Rules of Civil Procedure, to grant a 
summary judgment in his favor on his counterclaim for 
a division of the jointly owned property referred to in 
paragraph 9 of his counterclaim, there being no genuine 
issue as to any material fact and plaintiff’s liability to 
defendant being clear as a matter of law, and for reasons 
in support of said motion defendant refers to the memo- 
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randum of Points and Authorities attached hereto and 
made a part hereof. 

NEWMYER & BRESS 

By /s/ Alvin L. Newmyer 
Alvin L. Newmyer 
Attorneys for Defendant 
1001 15th Street, N. W. 
Washington, D. C. 

• tit 

17 Filed Feb 16 1952 Harry M. Hull, Clerk 
Motion For Summary Judgment On Behalf of Plaintiff 

Comes now the plaintiff, Mathilda D. Fioravanti, by her 
attorney, and moves this Honorable Court to grant sum¬ 
mary judgment in her favor on the Complaint, Answer 
and Counterclaim and to dismiss the Counterclaim of 
the defendant, on the grounds that Paragraph 5 of the 
Agreement of the parties dated March 15, 1944, entitled 
the plaintiff to the relief prayed for in her complaint, 
there being no genuine issue as to any material facts and 
defendant’s liability to plaintiff being clear as a matter 
of law. 

/s/ Nathan M. Lubar 
Nathan M. Lubar 
Attorney for Plaintiff 

• • • • 

18 Filed Mar 18 1952 Harry M. Hull, Clerk 

Order Granting Summary Judgment amd Appointing 
Trustees To Sell Real Estate 

This cause came on to be heard upon the Motion for 
a Summary Judgment filed on behalf of the defendant, 
Quirino Fioravanti, to construe paragraph 5 of the agree- 
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ment of the parties dated March 15, 1944 and upon the 
Motion for Summary Judgment filed on behalf of the 
plaintiff, Mathilda D. Fioravanti, to construe paragraph 
5 of the agreement dated March 15, 1944 and after argu¬ 
ment by counsel for the respective parties, it is by the 
Court this ISth day of March, 1952, 

ORDERED and ADJUDGED as follows: 

1. That the Motion for summary judgment, filed by 
the plaintiff, Mathilda D. Fioravanti, on the ground that 
paragraph 5 of the agreement of the parties dated March 
15, 1944 entitles plaintiff to a share of the earnings of 
defendant and that the said paragraph does not contem¬ 
plate partition of the property owned by the parties, be 
and the same is hereby denied. 

2. That the Motion for Summary Judgment, filed by 
the defendant, Quirino Fioravanti, on the grounds that 
paragraph 5 of the agreement of the parties dated March 
15, 1944 be construed to direct the partition and sale and 
equal division of the jointly owned real estate, be and the 
same is hereby granted and, accordingly, the sale of the 
parcels of real estate jointly owned by said parties is 
hereby ordered, and Alvin L. Newmyer, Jr. and Leonard 
Melrod are hereby appointed trustees to sell and convey 
all right, title and interest of the said Mathilda D. Fiora¬ 
vanti and Quirino Fioravanti in and to the said jointly 

owned real estate, namely those parcels improved 
19 by premises 3114 14th Street, N. W. and 1418 

Shepherd Street, N. W., in the District of Colum¬ 
bia, and 1806 Chilton Street, Baltimore, Maryland, and 
the 17 acres more or less, improved by a cottage at 
Orkwav Springs, Virginia, said sales to be made at pub¬ 
lic or private sales, pursuant to the rules of this Court; 
the proceeds of said sales, less costs and expenses in¬ 
curred therein, to be equally divided between the said 
nlaintiff and defendant herein. Said trustees shall first 
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file an undertaking herein in the penalty of $1000.00 con¬ 
ditioned for the faithful performance of their trust. 

3. That the Court specifically did not rule on the 
prayer for relief, number 1, contained in the plaintiff’s 
complaint and specifically did not rule on the prayer for 
relief, number 3, contained in the plaintiff’s complaint 
and further that the Court did not specifically rule on the 
prayer for relief contained in the defendant’s counter¬ 
claim for an accounting of income from said properties. 

4. The Court retains jurisdiction of this cause to en¬ 
force the provisions of this judgment. 

/s/ Burnita Shelton Matthews 

Judge 

• * • • 

20 Filed Apr 16 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that the plaintiff in the above 
cause, MATHILDA D. FIORAVANTI, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia Circuit, from the Order Granting Summary 
Judgment and Appointing Trustees to Sell Real Estate, 
entered in this action on March IS, 1952. 

LUBAR, O’KEEFE, FRIEDLANDER & 

MELROD 

By /s/ Nathan |M. Lubar 
Nathan M. Lubar 

and 

/s/ Leonard S. Melrod 
Leonard S. Melrod 
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llmteii States Cttourt of Appeals 

Fob the District of Columbia Circuit 


No. 11,430 


Mathilda Fioravanti, Appellant 
v. 

Quirino Fioravanti, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 

The trial court granted a summary judgment for the 
sale and division of husband and wife jointly owned real 
estate on a motion for summary judgment filed by the 
husband and denied a counter motion for summary judg¬ 
ment filed by the wife which sought to interpret the writ¬ 
ten contract between the parties as meaning that, in the 
event of their separation, the real estate should continue 



as jointly owned property and that merely the rentals 
therefrom as well as the earnings of the husband should 
thereafter be divided equally between the parties. From 
the ruling in favor of the husband the wife now appeals. 

Both parties concede there is no dispute as to material 
facts and that hence the interpretation of Paragraph 5 
of the Agreement of March 13, 1944, is a matter of law 
and subject to decision on summary judgment. 

These parties lived together under a common law 
marriage from 1937 until December 1943 when the hus¬ 
band tiled suit for a limited divorce alleging cruelty 
(Civil Action No. 22506). Pending that litigation, a 
reconciliation was effected whereby on March 13, 1944 
the parties signed a written agreement, which is the 
subject matter of this controversy. Thereafter, in No¬ 
vember 1948, the husband again filed suit for a limited 
divorce for cruelty (Civil Action No. 456S-4S) and also for 
an accounting and for reconveyance of the real estate 
he had placed in their joint names under the aforesaid 
contract claiming failure of consideration and fraud. In 
that proceeding the trial court appointed receivers to 
collect the rentals from the jointly owned real estate and 
to divide the net rentals between the parties and said re¬ 
ceivership was continued by the court and is still in effect. 
On the trial of that action in October, 1950, from which 
no appeal was taken by either party, the trial court en¬ 
tered the following findings of fact, conclusions of law 
and judgment: 


Findings of Fact 

“This cause came on to be heard on October 18, 1950, 
and was concluded on October 27, 1950, and upon the 
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evidence adduced at the trial, the Court hereby makes 
the following findings of fact: 

1. That the plaintiff and defendant were married in 
April, 1937, by common law; that the parties lived to¬ 
gether as man and wife in the District of Columbia until 
October, 1948; and that no children were born of said 
marriage. 

2. That certain differences arose between the parties 
late in 1943; that the parties were reconciled in March, 
1944, and on March 13, 1944, they executed an agreement, 
the consideration for which was the reconciliation of the 
parties, and which provided that the parties should be 
married by formal ceremony, that all property and assets 
belonging to either of the parties should be conveyed in 
such fashion as to result in a tenancy by the entireties 
and joint ownership in both, that the parties should exe¬ 
cute a joint irrevocable will devising each to the other 
all property owned by them or in which they might have 
any interest at the time of their death, and that the hus¬ 
band should designate the wife as irrevocable beneficiary 
on all insurance policies, and, further, specifically pro¬ 
vided that in the event the parties should have any tem¬ 
porary or other differences and should be separated, tem¬ 
porarily or otherwise, then the parties should share equal¬ 
ly with the other “one-half of all proceeds, incomes and 
other properties received by them”; that the construction 
of the latter provision (Paragraph 5) of said agreement 
was not before this Court. 

3. That pursuant to said agreement the parties were 
married by formal ceremony in the District of Columbia 
on April 6, 1944; that the plaintiff and defendant each 
conveyed to the other spouse .as joint tenant the real 
estate owned bv him or her at the time of the agreement; 
that the plaintiff did not perform his agreement to desig¬ 
nate the defendant as irrevocable beneficiary on all in- 
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surance policies, but the defendant transmitted a certi¬ 
fied copy of the agreement of March 13, 1944, to plain¬ 
tiffs insurance company; that counsel for plaintiff sought 
to change the beneficiary on plaintiff’s insurance, which 
was refused by the insurance company. 

4. That the said agreement was not procured by fraud 
on the part of the defendant. 

5. That the plaintiff has failed to prove that the de¬ 
fendant inflicted on him physical violence or so con¬ 
ducted herself as to create in plaintiff’s state of mind 
which operating upon his physical system produced 
bodily injury. 

6. That the Court granted, without prejudice, plain¬ 
tiff’s request, after the close of the case, that he be per¬ 
mitted to withdraw his prayer for an accounting. 

Conclusions of Law 

The Court concludes as a matter of law: 

1. That the agreement of March 13, 1944, is a com¬ 
plete, valid, and binding contract between the parties; 
and that for all legal purposes the contract has been exe¬ 
cuted, save as to the provision relating to division of 
property on separation of the parties. 

2. That, the conveyance of property by the plaintiff 
to the defendant having been made pursuant to said 
agreement, which w’as executed in consideration of the 
reconciliation of the parties, the defendant’s interest in 
said property does not constitute a constructive trust in 
favor of the plaintiff conditioned on defendant’s observ¬ 
ance of her marriage vows. 

3 That the plaintiff is not entitled to a limited di¬ 
vorce on the ground of cruelty. 
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Judgment 

WHEREFORE, it is, this 8th day of November, 1950, 
ADJUDGED, ORDERED, and DECREED: 

1. That the relief prayed by the plaintiff be denied, 
and the complaint herein be and it hereby is dismissed, 
with costs to be paid by the plaintiff. 

2. That the maintenance pendente lite granted the de¬ 
fendant by order of August 23, 1949, be and it is hereby 
discontinued as of the date of this order, without preju¬ 
dice to defendant to apply to the Court for maintenance 
should a change in the facts warrant such relief. 

3. That the order of June 20, 1949, appointing Alvin 
Newmyer and Nathan Lubar receivers herein shall be 
continued in effect until further order of this Court. 

4. That the plaintiff pay to Nathan Lubar, attorney 
for the defendant, the sum of $750.00 as counsel fee for 
services rendered the defendant in this proceeding. 

(Signed) R. B. KEECH 

JUDGE.” 

It thus appears that Judge Keech held the contract was 
a binding one, not induced by fraud on the part of the 
wife, and that it had been “for all legal purposes exe¬ 
cuted, save as to the provision relating to divisions of 
property on separation of the parties” 

In other words, the provision in this contract “relating 
to division of property on separation of the parties”, still 
remained for Court decision by the construction of said 
Paragraph 5 of the Agreement. 

Thereafter, in February, 1951, the wdfe filed the present 
action (Civil Action No. 597-51) in which she prayed for 
separate maintenance, accounting and money judgment 
under said contract, to which action the husband filed an 
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answer and counterclaim, praying that, pursuant to the 
provisions of Paragraph 5 of their contract, their jointly 
owned property be partitioned, sold and the proceeds 
divided, in addition to other relief prayed. In that pro¬ 
ceeding, the trial court granted the wife alimony pendente 
lite, and thereafter in said proceeding the aforesaid mo¬ 
tions for summary judgment as to the division of the 
real estate were filed. This appeal by the wife is from 
the ruling of the trial court adopting the construction of 
Paragraph 5 of the contract in favor of the husband’s 
contention. 

SUMMARY OF ARGUMENT 

1. No reason existed to insert paragraph 5 in the 
Agreement, if it was intended to mean that in the event 
of a separation the parties would continue to hold their 
jointly owned real estate as tenants by the entirety, since, 
in the absence of paragraph 5, that result would have 
been accomplished. That a different disposition of their 
real estate was contemplated by paragraph 5 is obvious. 
The admitted facts and circumstances leading to the 
execution of the contract of March 13, 1944, tend to 
establish that paragraph 5 of said Agreement was in¬ 
tended as an “escape clause” in the event the “contem¬ 
plation of a continuance of the happy married life” failed 
and the parties became separated. 

Clearly, there was no reason for the husband to make 
a more ample provision for the wife should a separation 
occur, than the contract contemplated in the event the 
marriage succeeded. The interpretation of paragraph 5 
which the wife seeks is unrealistic and unconscionable. 

It is conceded in the pleadings that the wording of 
paragraph 5 was phrased by the wife’s attorney and was 
understood by the husband to mean that in the event the 
reconciliation failed and the parties became separated, 
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they would divide the property as well as its income. 
Therefore, any ambiguity in the language used must be 
construed against the wife. 

The words 1 ‘proceeds” and “income” mean different 
things, namely, “proceeds” of property and “income” 
from property; else there was no occasion to use both 
words. The words “they each shall share equally with 
the other one-half of all proceeds” means a “division of 
property on separation of the parties” which was the 
interpretation adjudicated in Conclusion of Law No. 1 
by Judge Keech in Civil Action 4568-48, the previous liti¬ 
gation between the same parties. 

Paragraph 5 also contemplated that should the parties 
acquire other real estate subsequent to the Agreement 
said “other properties received by them” was to be sub¬ 
ject to the same equal division in the event of separation. 
In this case, they did not acquire any other real estate 
subsequent to the Agreement. 

2. The District Court correctly denied the wife’s mo¬ 
tion for summary judgment which sought to interpret 
paragraph 5 as meaning that, in the event of their future 
separation, the husband would divide his future earnings 
with his wife’s. Neither the word “earnings” “wages” 
or “salary” or any equivalent word is used in paragraph 
5. It is unreasonable to assume, in the event a happy 
married life did not continue and they became separated, 
that the husband would then intend to make a larger pro¬ 
vision for a wife “in name only” than otherwise, and 
would divide with an unemployed wife one-half of all of 
his future earnings. 

The fact that, following their separation, the wife 
sought and obtained separate maintenance by court order 
is evidence of the fact that her present interpretation is 
an afterthought. She is estopped from making this con- 
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tention by her own course of conduct in seeking and ob¬ 
taining separate maintenance under Court Order. Surely, 
she is not entitled to both, half of his earnings as well as 
an order for separate maintenance. 

3. The husband did not default under the Agreement, 
since in Civil Action 456S-4S, between the same parties 
the Court has already made a final adjudication “that for 
all legal purposes the contract had been executed, save 
as to the provision relating to the division of property on 
separation of the parties”. 

That court concluded, since a copy of the Agreement 
of March 13, 1944 had been filed with the insurance com¬ 
pany and the insurance company would not change the 
wife as beneficiary and the policy is still in effect, that 
the contract had been fully executed. That adjudication 
was not appealed and is res judicata in this proceeding, 
and accordingly, the wife cannot now urge that the hus¬ 
band breached the contract. 

ARGUMENT 

I 

Paragraph 5 of the Agreement Was Intended to Dissolve 
Their Joint Ownership and to Divide the Proceeds 
of the Real Estate in the Event of Their Separation. 

Paragraph 5 of the contract reads as follows: 

“In the event if for any reason the said parties 
shall have any temporary or other differences and 
shall be separated, temporarily or otherwise, then 
said parties do agree that each shall share equally 
with the other one-half of all proceeds, incomes and 
other properties received by them”. 

Wife’s counsel contends that Paragraph 5 means only 
“a division of all income and proceeds from properties, 
rather than a division of real estate held jointly”. 
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Husband’s counsel contends that said Paragraph means 
a division of: 

(1) Proceeds (of properties) 

(2) Incomes (of said properties) 

(3) Other properties received by them. 

In the husband’s answer and counterclaim herein (para¬ 
graph 4, Joint Appendix p. 8A), he alleges that the word¬ 
ing of paragraph 5 of the agreement “was phrased by 
plaintiff’s attorney and that this defendant understood 
it to mean that in the event the reconciliation contem¬ 
plated by the agreement did not succeed, that then the 
parties hereto would divide equally with the other one- 
half of all proceeds of the property, its income as well 
as any other properties received or acquired by them sub¬ 
sequent to the date of said agreement”. The Answer to 
said counterclaim (Joint Appendix p. 14A) does not deny 
that this is the fact. Hence, any ambiguity in the lan¬ 
guage used must be resolved against the wife whose at¬ 
torney drafted the document. 

From a simple, common sense viewpoint, if paragraph 
5 of the agreement w^as intended to mean, as the wife 
now contends, that the real estate which the husband had 
placed in their joint names, in contemplation of a happy 
married life, was to remain jointly-owned in the event 
they should later become separated, there was no occa¬ 
sion to include paragraph 5 in the agreement. Under 
that construction, paragraph 5 added nothing to the 
agreement, since the preceding paragraphs had specifi¬ 
cally made provision for placing the properties in joint 
names, wdierebv each was legally entitled to half the in¬ 
comes of their then jointly owned real estate with right 
of survivorship. 

Clearly, paragraph 5 was inserted, intended and under¬ 
stood to be an escape clause that would come into effect 
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in the event the contemplation of a continuous happy 
married life failed and the parties thereafter became sep¬ 
arated. If Paragraph 5 had not been added, then, in the 
absence of a divorce, the real estate would have con¬ 
tinued as jointly-owned even after a separation, and the 
wife and husband would remain joint owners of the real 
estate forever after, unless the joint ownership was later 
dissolved by a divorce decree. However, to forestall the 
necessity of a divorce and to protect the rights of both 
parties, should the time come when they would no longer 
be happily married and should become separated, it was 
provided in paragraph 5 that, in that contingency, both 
agreed that “each shall share equally with the other one- 
half of all proceeds, incomes and other properties received 
by them.” 

Plainly, “proceeds” does not mean the same as “in¬ 
come”; else there would have been no reason to use both 
words. They refer to different things. If we take the 
ordinary definition of the word “proceeds” as defined in 
Webster’s New International Dictionary, Second Edition, 
unabridged, it is defined as “that which results, proceeds, 
or accrues from some possession or transaction; especially 
the amount realized from a sale of property; as the pro¬ 
ceeds of a sale.” 

“Income” is defined as “that gain or recurrent benefit 
(usually measured in money) which proceeds from labor, 
business or property.” 

“Share” is defined as “The part allotted or belonging 
to one of a number owning together any property or in¬ 
terest: the undivided interest of any one of a number 
owning jointly or in common.” It is also there defined as 
meaning “to divide and distribute in portions; to appor¬ 
tion; to divide; as, to share one’s estate between one’s 
heirs”. 



The use of the words “and other properties received 
by them” contemplated that should they thereafter, fol¬ 
lowing the agreement of March 13, 1944, acquire other 
properties, the same equal division was to be made of 
such other properties, in the event of the separation of 
the parties, as was being made of the specific properties 
that were then being placed in joint names under the said 
agreement Considering the history of the transaction as 
detailed in the trial court’s findings, this is the only logi¬ 
cal, sensible and fair interpretation. 

There can be no doubt that Paragraph 5 was inserted 
in the agreement for a definite purpose. What then was 
that purpose? The preamble of the said agreement of 
March 13, 1944, recites that whereas certain differences 
had arisen between them and -whereas the parties had 
reconciled their differences and “desire to do all things 
necessary in contemplation of a continuance of a happy 
married life,” that the parties agreed to do certain things; 
namely, (1) have a ceremonial marriage (to wipe out the 
common-law marriage relationship previously existing), 
and (2) “that all property and assets belonging to either 
of them shall be conveyed in such fashion as to result” 
in a joint ownership in both, and (3) to execute joint 
irrevocable Wills and (4) to designate the wife as irre¬ 
vocable beneficiary on all insurance policies. 

Following the execution of the contract all of these 
things were substantially done. In fact, the trial Court 
in Civil Action 22506 so found (Conclusion of Law No. 1). 

Is it reasonable to conclude that the same conditions 
were intended to continue if and when there should be 
differences and a separation should occur? 

If so, there was no reason to insert paragraph 5 in 
the Agreement. That paragraph was intended to sever 
their joint ownership in the event of a separation and to 
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divide between them in that event, to each one-half of 
‘‘all proceeds” and “incomes” of properties jointly owned. 

In this connection it should be noted that in the Find¬ 
ings and Conclusions made by Judge Keech in Civil Ac¬ 
tion No. 456S-4S, the court in its first conclusion of law 
referred to paragraph 5 as the “provision relating to 
division of property on separation of the parties”. This 
language by the court indicates his construction of the 
meaning of that paragraph from the testimony before 
him and his interpretation of the contract. 

This case involves a partition by agreement of the 
parties under a contract. 

The partition of the real estate here involved is ex¬ 
pressly authorized by Title 16 Section 16-1301 of the 
D. C. Code (1951 Ed!). 

Moreover, it is well recognized that apart from the 
statute, the Court has power to enforce a partition of 
real estate under an express contract between the parties, 
as in this case. 40 Am. Jur. sec. 16, page 14. 

Title 16 Section 16-409 D. C. Code (1951 Ed.) grants 
the Court power to dissolve a joint tenancy between hus¬ 
band and wife in the event of absolute divorce, and in the 
case of Temdrich v. Tendrich 193 F. 2d 368, decided No¬ 
vember 23, 1951, this Court extended the right to partition 
under that statute where only a limited divorce had been 
obtained. In that case this Court said “We think we 
should recognize the obvious fact that persons one of 
whom has divorced the other for cruelty, although the 
divorce is only a limited one, are not one person and 
that refusal to partition their property may inflict an 
undeserved burden on the plaintiff, confer an undeserved 
benefit on the defendant, and serve no useful purpose”. 

Tn the case of Heath v. Heath, 1S9 F. 2d 697, decided 
May 24, 1951, this court construed a separation agreement 
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between husband and wife which expressly provided that 
the real estate should remain in joint tenancy, as un¬ 
affected by a decree of divorce and the subsequent death 
of the husband. In the contract construed in that case, 
however, there was no provision equivalent to paragraph 
5 of the Agreement here in controversy. 

This Court has already held that the inchoate dower 
right of the wife is not to be set off to the wife on sale 
of the property by partition, but the husband is entitled 
to the entire distributive share, Devlin v. Esher, 52 Ap¬ 
peals D. C. 30, 280 Fed., 1004. This disposes of the con¬ 
tention on page 13 of appellant’s brief that, under the 
circumstances of this case, the wife would retain her 
dower interest in the property of the husband. During 
the husband’s lifetime, she has merely an inchoate right 
of dowser which does not require a release on partition. 

An examination of each case cited in appellant’s brief 
fails to indicate any relevant application to the problem 
before the court in this case. 

Appellant is seeking to put into paragraph 5 a strained 
and unrealistic construction which all the “double-talk” in 
his brief fails to clarify or logically to explain. Accord¬ 
ingly it is respectfully submitted that the trial court cor¬ 
rectly interpreted the language of paragraph 5 considered 
in the context of the whole agreement and in the light of 
the history and considerations leading to the execution of 
the contract. 

II 

Paragraph 5 Does Not Contemplate a Division by Hus¬ 
band With His Wife of His Earnings and Wages Fol¬ 
lowing Their Separation. 

Appellant next contends that Paragraph 5 means that 
if and when said parties shall be separated that they shall 
then also divide half of their earnings, salaries and 
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wages. Certainly, since it is conceded that the language 
used was drafted by the wife’s attorney, if any division 
of earnings had been contemplated or agreed upon, the 
word, ‘‘earnings”, “salary” or “wages” would have been 
specifically used. 

Here again, is it reasonable or logical to assume that 
when the consideration for the original joint conveyance 
“of a happy married life” ceases, namely “when said 
parties shall have any temporary or other differences and 
shall be separated, temporarily or otherwise”, that a hus¬ 
band then, in addition to having given his unemployed 
wife under the agreement one-half of all the property he 
had acquired before and during their married life to¬ 
gether, would assume the additional burden of thereafter 
equally dividing with a wife in name only, one-half of his 
future earnings, wages and salary for his lifetime? 

The fact that the wife has sought and obtained separate 
maintenance in this proceeding, as well as had sought the 
same separate maintenance in previous proceedings, is 
some indication as to her own inconsistent interpretation 
of Paragraph 5. Can it be contended that, in addition to 
an award of separate maintenance, she is also entitled to 
one-half of his earnings as well? She is estopped from 
claiming such an interpretation of the contract by her own 
acts in claiming and obtaining separate maintenance. 

m 

The Husband Did Not Breach the Agreement by His 

Failure to Assign His Insurance Policies Irrevocably. 

The Findings and Conclusions of the trial court in their 
previous litigation clearly adjudicated that in the lan¬ 
guage of the court “that for all legal purposes the con¬ 
tract had been executed, save as to the provision relating 
to the division of property on separation of the parties”. 
This was a finding that the husband had complied with 
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all of the terms of the Agreement up to the time of their 
separation and that consequently appellant cannot now 
claim that the husband breached the agreement by refus¬ 
ing to assign the insurance policies, since the trial court 
found in said previous case that the insurance policies 
were still in her name, still in force and that a copy of 
this nuptial agreement was on file with the insurance 
company and that by reason of it the insurance company 
would not recognize any attempt to change the beneficiary. 
Consequently, for all practical purposes, the husband had 
effectually complied with the contract, as the lower court 
found in the aforesaid findings. 

Those findings are res judicata in this proceeding since 
neither party appealed from the decision of Judge Keech 
in C A 4568-48 which was that “for all legal purposes 
the contract had been executed, save as to the provision 
relating to division of property on separation of the 
parties.” Consequently the wife cannot now contend that 
the contract had not been executed and that the husband 
had breached it. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the action of the trial court on the respective mo¬ 
tions for summary judgment was correct and that the 
judgment herein should be affirmed. 

Respectfully submitted, 

Alvin L. Newmyer 
Armand Newmyer 
Attorneys for Appellee 
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wages. Certainly, since it is conceded that the language 
used was drafted by the wife’s attorney, if any division 
of earnings had been contemplated or agreed upon, the 
word, ‘‘earnings”, “salary” or “wages” would have been 
specifically used. 

Here again, is it reasonable or logical to assume that 
when the consideration for the original joint conveyance 
“of a happy married life” ceases, namely “when said 
parties shall have any temporary or other differences and 
shall be separated, temporarily or otherwise”, that a hus¬ 
band then, in addition to having given his unemployed 
wife under the agreement one-half of all the property he 
had acquired before and during their married life to¬ 
gether, would assume the additional burden of thereafter 
equally dividing with a wife in name only, one-half of his 
future earnings, wages and salary for his lifetime? 

The fact that the wife has sought and obtained separate 
maintenance in this proceeding, as well as had sought the 
same separate maintenance in previous proceedings, is 
some indication as to her own inconsistent interpretation 
of Paragraph 5. Can it be contended that, in addition to 
an award of separate maintenance, she is also entitled to 
one-half of his earnings as well? She is estopped from 
claiming such an interpretation of the contract by her own 
acts in claiming and obtaining separate maintenance. 
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The Husband Did Not Breach the Agreement by His 

Failure to Assign His Insurance Policies Irrevocably. 

The Findings and Conclusions of the trial court in their 
previous litigation clearly adjudicated that in the lan¬ 
guage of the court “that for all legal purposes the con¬ 
tract had been executed, save as to the provision relating 
to the division of property on separation of the parties”. 
This was a finding that the husband had complied with 
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all of the terms of the Agreement up to the time of their 
separation and that consequently appellant cannot now 
claim that the husband breached the agreement by refus¬ 
ing to assign the insurance policies, since the trial court 
found in said previous case that the insurance policies 
were still in her name, still in force and that a copy of 
this nuptial agreement was on file with the insurance 
company and that by reason of it the insurance company 
would not recognize any attempt to change the beneficiary. 
Consequently, for all practical purposes, the husband had 
effectually complied with the contract, as the lower court 
found in the aforesaid findings. 

Those findings are res judicata in this proceeding since 
neither party appealed from the decision of Judge Keech 
in C A 456S-48 which was that “for all legal purposes 
the contract had been executed, save as to the provision 
relating to division of property on separation of the 
parties.” Consequently the wife cannot now contend that 
the contract had not been executed and that the husband 
had breached it. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the action of the trial court on the respective mo¬ 
tions for summary judgment was correct and that the 
judgment herein should be affirmed. 

Respectfully submitted, 

Alvin L. Newmyer 
Armand Newmyer 
Attorneys for Appellee 


